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Please fill in the appropriate organizational and contact information where indicated by yellow.

Sign and date the agreement.

You may fax a copy of the agreement to:

OGC at 1 812 961 2053

Or

You may send a pdf version to gbuehler@opengeospatial.org
For questions please contact:

Louis Hecht

lhecht@opengeospatial.org
1 301 365 5907

Or 

Raj Singh

rsingh@opengeospatial.org
1 617 642 9372

Observer Agreement (the "Agreement") dated as of [DAY] [MONTH] [YEAR] by and between the [ORGANIZATION NAME] (“Observer”) with its principal place of business at [ORGANIZATION’S ADDRESS] and The Open Geospatial Consortium, Inc. ("OGC") with its principal place of business at 35 Main Street, Suite 5, Wayland, Massachusetts 01778:

WHEREAS, Observer has proposed to observe an initiative entitled AECOO-1 Testbed conducted by OGC and buildingSMART alliance™ (“TESTBED”); and

WHERAS, Observer is a member in good standing of the buildingSMART alliance or The Open Geospatial Consortium, Inc.

NOW, THEREFORE, Observer and OGC, intending to be legally bound, hereby agree as follows:

1. OBSERVER COMMITMENTS

(a) Exclusively Observer shall pay all costs of Observer’s activity under this Agreement.

(b) To become an Observer, membership in either buildingSMART alliance or OGC is a prerequisite. 

i. If Observer is not a current buildingSMART alliance member in good standing, Observer shall submit upon execution of this Agreement, an executed Membership Agreement for the organization.  Observer agrees that the annual fee for membership shall be due and payable prior to the execution of this Agreement.  Further, Observer agrees to maintain the selected membership until the termination date of annual membership or termination of the Testbed, which ever is later.

Observer may find a copy of the current buildingSMART alliance membership agreement at http://www.buildingsmartalliance.org/participants/memberbenefits.php.

ii. If Observer is not a current OGC member at the Associate level of higher, Observer shall submit upon execution of this Agreement, an executed OGC Membership Application for the organization.  Observer agrees that the annual fee for membership shall be due and payable prior to the execution of this Agreement.  Further, Observer agrees to maintain the selected membership until the termination date of annual membership or termination of the Testbed, which ever is later.  

Observer may find a copy of the current OGC Membership Agreement at http://www.opengeospatial.org/ogc/join.
iii. Observers are bound by the OGC Intellectual Property Rights Policy (the "IPR Policy") with respect to the Project to the same degree as are the Participants in the Project as described at http://www.opengeospatial.org/ogc/policies and http://www.opengeospatial.org/about/ipr.

2. CONFIDENTIAL INFORMATION 

Each party shall treat as confidential all confidential information and trade secrets, including without limitation, information on their respective organization, business, finances, personnel, services, systems, pricing structure, proprietary products and processes, transactions and/or business relations ("Confidential Information") of the other party, shall not use such Confidential Information except as contemplated under this Agreement, and neither party shall disclose such Confidential Information to any third party.  Notwithstanding the foregoing, neither party shall have liability to the other with regard to any Confidential Information of the other which: (i) was in the public domain at the time it was disclosed or enters the public domain without violation of this Agreement by the receiver; (ii) was known to the receiver, without restriction, at the time of the disclosure as shown by the files of the receiver in existence at the time of disclosure; (iii) was independently developed by the receiver without any use of the Confidential Information and by employees or other agents of (or contractors hired by) the receiver who have not been exposed to the Confidential Information; or (iv) becomes known to the receiver, without restriction, from a third party without breach of this Agreement by the receiver and otherwise not in violation of the discloser's rights. Notwithstanding anything contained in this Section, the parties shall be allowed to disclose Confidential Information of the other to other parties participating in the AECOO-1, provided, that (i) the other parties are bound by confidentiality provisions as protective as this provision and (ii) the information is provided solely in connection with such other parties’ obligations under the AECOO-1.
3. REPRESENTATIONS AND WARRANTIES

(a) By Each Party. OGC and Observer each represent and warrant to the other that: (i) it has the full corporate right, power and authority to enter into this Agreement and to perform the acts required of it hereunder; (ii) the execution of this Agreement by such party, and the performance by such party of its obligations and duties hereunder, do not and will not violate any agreement to which such party is a party or by which it is otherwise bound; (iii) when executed and delivered by such party, this Agreement will constitute the legal, valid and binding obligation of such party, enforceable against it in accordance with its terms; and (iv) such party acknowledges that the other party makes no representations, warranties or agreements related to the subject matter hereof that are not expressly provided for in this Agreement.

4. Limitation of Liability; Disclaimer
(a) Limitation of Liability. IN NO EVENT SHALL EITHER PARTY HAVE ANY LIABILITY TO THE OTHER PARTY OR ANY THIRD PARTY FOR ANY LOST OPPORTUNITY OR PROFITS, COSTS OF PROCUREMENT OF SUBSTITUTE GOODS OR SERVICES, OR FOR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL OR EXEMPLARY DAMAGES ARISING OUT OF THIS AGREEMENT, UNDER ANY CAUSE OF ACTION OR THEORY OF LIABILITY AND WHETHER OR NOT SUCH PARTY TO THIS AGREEMENT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGE. THESE LIMITATIONS SHALL APPLY NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY. IN ANY EVENT, NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY UNDER THIS AGREEMENT FOR ANY AMOUNTS IN EXCESS OF THE AMOUNTS ACTUALLY RECEIVED BY SUCH PARTY UNDER THIS AGREEMENT.

(b) NEITHER PARTY MAKES, AND EACH PARTY HEREBY SPECIFICALLY DISCLAIMS, ANY REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, REGARDING THE PRODUCTS AND SERVICES CONTEMPLATED BY THIS AGREEMENT, INCLUDING ANY IMPLIED WARRANTY OF NONINFRINGEMENT, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

5. TERM AND TERMINATION  

(a) This Agreement shall be effective upon the date of set forth above and shall remain in effect until completion of the AECOO-1 or as provided in Section 5(b) below.

(b) Either party may terminate this Agreement in the event of a material breach of this Agreement by the other party unless such breach is cured within 20 days after notice to the breaching party. The party terminating shall notify the other party in writing, specifying the reasons for the termination. In addition, either party may terminate this Agreement without cause upon 30 days notice. 

(c) In the event of any termination of this Agreement, Sections 2, 4, 5, and 6 hereof shall survive and continue in effect and shall inure to the benefit of and be binding upon the parties and their legal representatives, heirs, successors, and assigns.

6. MISCELLANEOUS  

(a) No Agency.  Observer, in rendering performance of its duties under this Agreement, is acting solely as an independent contractor. Observer does not undertake by this Agreement or otherwise to perform any obligation of OGC, whether by regulation or contract. In no way is Observer to be construed as the agent or to be acting as the agent of OGC in any respect, any other provisions of this Agreement issued hereunder notwithstanding.

(b) Governing Law; Currency. The validity, construction and performance of this Agreement will be governed by and construed in accordance with the laws of the Commonwealth of Massachusetts, USA, applicable to contracts executed in and performed entirely within such Commonwealth, without regard to conflict of laws principles or the U.N. Convention on Contracts for the International Sale of Goods. The parties agree to exclusive personal jurisdiction and venue of the United States District Court of Massachusetts. All amounts of money payable hereunder shall be payable in U.S. dollars unless otherwise expressly stated or otherwise agreed.  

(c) Entire Agreement. This Agreement constitutes the entire agreement between the parties. No change, waiver, or discharge hereof shall be valid unless it is in writing and is executed by the party against whom such change, waiver, or discharge is sought to be enforced.

(d) Notices.

i. All notices, demands, requests or other communications that may be or are required to be given, served or sent by any party pursuant to this Agreement will be in writing, will reference this Agreement and shall be transmitted by express courier or hand delivery or facsimile transmission, addressed to the address following such party's signature on the signature page of this Agreement. 

ii. Notices shall be sent to the parties at the following addresses or such other addresses as the parties subsequently may provide:

If to OGC:
If to Observer:

Open Geospatial Consortium, Inc.
[ORGANIZATION NAME]
35 Main Street, Suite 5
[ORGANIZATION ADDRESS]
Wayland, MA  01778
[ORGANIZATION ADDRESS]
Attn:  Jeffrey Burnett
Attn:  [ORGANIZATION CONTACT]
Tel:  (508) 655-5858
Tel:  [CONTACT PHONE]
Fax:  (508) 655-2237
Fax:  [CONTACT FAX]
email: jburnett@opengeospatial.org
email: [CONTACT EMAIL]
(e) Compliance With Laws. The parties agree that they shall comply with all applicable laws and regulations of governmental bodies or agencies in their performance under this Agreement. Without limiting the generality of the foregoing, neither party will knowingly export or re-export, directly or indirectly, any technical data (as defined by the U.S. Export Administration Regulations) produced or provided under this Agreement, or export or re-export, directly or indirectly, any direct product of such technical data, including software, to a destination to which such export or re-export is restricted or prohibited by U.S. or non-U.S. law, without obtaining prior authorization from U.S. Department of Commerce and other competent government authorities to the extent required by those laws.

IN WITNESS THEREOF, Observer and OGC have caused this Agreement to be signed and delivered by their duly authorized officers, all as of the date first hereinabove written.

OPEN GEOSPATIAL CONSORTIUM, INC.

[OBSERVER]:
By:

By:


Name:
Jeffrey S. Burnett
Name:



Title:
Vice President, Operations & Finance
Title:



Address:
35 Main Street, Suite 5
Address:




Wayland, Massachusetts 01778




USA



Date:

Date:
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